STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

April 11,2014

Board of Land and Natural Resources
State of Hawaii PSF No. 050D-266
Honolulu, Hawaii QOahu

Request to Amend Prior Board action of November 8, 2013, Item D-13, Amending Prior
Board Action of March 8, 2013, Item D-8, Approval of the Modification and Assignment
of the Development for the Former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-031:001. The purpose of the
amendment is to (1) change the Assignee previously approved by BLNR; (2) modify the
proposed development plan; (3) adjust certain milestones, benchmark deadlines and other
terms and conditions previously approved by the Board, and (4) approve the form of the
development agreement

BACKGROUND:

This matter has been before the Board of Land and Natural Resources a number of times
in recent years, and the history of the prior Board actions is recapitulated in Exhibit 1
attached hereto. In short, Land Division staff has been working on a development
agreement and potential lease of 110 acres of industrial zoned land referenced above.

The most recent Board action on November 8, 2013, Item D-13, approved the assignment
of the development agreement to Investricity Ltd. (“Investricity”) and the modification of
the terms and conditions of the agreement. Subsequently, staff worked with the
Department of the Attorney General and representatives of Investricity and to draft an
Amendment and Restatement of Development Agreement. During that process,
Investricity requested several significant changes to the agreement that require staff to
bring the matter back to the Board for review and approval.

DISCUSSION:

A copy of the draft Amended and Restated Development Agreement (“ARDA”) is
attached hereto as Exhibit 2. The draft incorporates changes requested by
Investricity/PSP, as follows:

First, Investricity and its partner, LJ Capital, have formed a wholly-owned entity, ILJ
Oahu Limited, a British Virgin Islands company (“ILJ”). ILJ is the manager of PSP I,
LLC (“PSP”), a Hawaii limited liability company. PSP is a manager-managed limited
liability company who will be the developer under the development agreement. See page

D-11
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2 of the ARDA.

Second, Investricity had proposed to develop a 30 MegaWatt solar park on the property,
but PSP is scaling the project down to a 20 MegaWatt peak solar park. See page 5,
section 1.f of the ARDA. Staff has no objection to this request as there is no reduction to
the rent payable for the premises.

Third, Investricity sought a 25-year lease of the premises, but PSP is now seeking the
maximum lease period allowed by law — 65 years. See page 9, section 1.n of the ARDA.
Staff has no objection to this request as the rent payable under the lease will be re-opened
at the 26™ and 46™ years of the lease to ensure that the State receives market rents for the
land.

Fourth, PSP requested the addition of language in the ARDA allowing it to terminate the
development agreement if the market rent for the land is appraised at more than $30,000
per acre. See page 10, section 1.0.iv of the ARDA. Staff understands that PSP has a
business plan for the project, and that its business plan may not succeed with rents higher
than $30,000 per acre. Accordingly, staff has no objection to the requested termination
provision.

Fifth, regarding the curing of existing monetary delinquencies, the prior Board approval
required the delinquencies be paid in four equal installments of $132,031.34 upon four
different triggering events. PSP has requested that the first installment be paid within 30
days of the effective date of the ARDA instead of upon the effective date. The second
installment would be paid upon the execution of a binding Power Purchase Agreement
(“PPA”) with Hawaii Electric Company (“HECO™), and that the last two installments
would be paid as a lump sum within 30 days after financial close and execution of the
lease for the premises. See page 4, section 1.b of the ARDA.

Sixth, PSP requested that the modified development agreement fees of $55,318 be
payable within 30 days after the execution of a binding PPA with HECO (instead of upon
execution), and within 30 days of financial close and execution of the lease (instead of
upon financial close and execution). See pages 4-5, section 1.c of the ARDA.

Seventh, PSP seeks language in the ARDA clarifying that PSP has no liability for
monetary delinquencies or modified development fees in the event it elects to terminate
the ARDA. See page 10, section 1.0 of the ARDA.

Eighth, PSP requested extensions of various benchmarks and deadlines in the ARDA,
including the expiration date from September 1, 2014 to December 31, 2016 (section 1.a),
publication of date of the draft environmental assessment in The Environmental Notice
from May 8, 2014 to August 1, 2014 (section 1.i), and Special Management Area
approvals (section 1.k). Staff believes the requested time extensions are reasonable under
the circumstances.
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RECOMMENDATION: That the Board of Land and Natural Resources:

A. Amend its prior action of November 8, 2013, under agenda item D-13, approving
the modification and assignment of the Development Agreement for the former
Ewa Feedlot Site at Campbell Industrial Park, pursuant to the terms and
conditions cited above, which by this reference are incorporated herein, and
further subject to:

1. All other terms and conditions described in that Board actions of March 8,
2013, under agenda item D-8, and November 8, 2013, under agenda item
D-13, which by this reference are incorporated herein unless otherwise
specifically amended above; and

2. Such other terms or conditions as may be prescribed by the Chairperson to
best serve the interest of the State.

B. Approve the form of the Amended and Restated Development Agreement
attached hereto as Exhibit 2, subject to the terms and conditions cited above,
which by this reference are incorporated herein, and further subject to:

1. Review and approval by the Department of the Attorney General; and

2. Such other terms or conditions as may be prescribed by the Chairperson to
best serve the interest of the State.

Respectfully Submitt
' W
K{vin E. Moore (4 /
Assistant Administrat
APPROVED FOR SUBMITTAL:

Dzl

&Villiam J. Aila, Jf., Chairperson

/L



STATE OF HAWAIL
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

November 8, 2013

Board of Land and Natural Resources
State of Hawaii PSF No. 050D-266

Honolulu, Hawaii Oahu

Request to amend prior Board action of March 8, 2013, ltem D-8, approval of the
modification and assignment of the Development for the former Ewa Feedlot site al
Campbell Industrial Park, Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-031:001.
The purpose of the amendment is to modify (1) the Assignee previously approved by BLNR;
(2) the area proposed for development; (3) the proposed development plan; and (4) certain
milestones, benchmark deadlines and other terms and conditions previously approved by the
Board

BACKGROUND:

On November 8, 2009, DLNR issued a Request for Qualifications/Request for Proposals
("RFQ/RFP") to select a developer for 110-acres of industrial zoned land referenced above
(the “Subject Property”).! As a result of the RFQ/RFP process, the State of Hawaii, by its
Chairperson of the Board of Land and Natural Resources ("Chairperson") entered in to a
Development Agreement with West Wind Works, LLC ("3W"), made effective November
24,2010 and terminating on December 31, 2013 or sooner (the “Development Agreement”).?

At its meeting of March 8, 2013, under agenda item D-8, BLNR approved the modification
and assignment of the Development Agreement under the terms as proposed by [EP-ORP,
LLC, subject however to IEP-ORP, LLC further agreeing to:

® Relocate the project site to an approximate [5-acre area, identified therein, to
preserve access and future development potential of the remaining parcel;

® Provide a bond to provide security that all proposed installments to cure existing
monetary delinquency and all proposed future development agreement fees are paid
to DLNR as proposed by IEP-ORP, LLC;

' At its meeting of August 25, 2006, under agenda item D-12, the Board of Land and Natural Resources
authorized the issuance of an RFQ/RFP to select a developer for the Subject Property.

? Atits meeting of August 14, 2009, under agenda item H-5, BLNR, in part, amended the RFQ/RFP process
and delegated authority to the Chairperson to select a developer for the Subject Property, negotiate the terms of
any development agreement or lease, and to execute any documents that are necessary or approprate to
effectuate the intent of the disposition, subject to the provisions of Chapter 171, HRS and Department of the

Attomey General's approval. APPROVED BY THE BOARD OF
LAND AND NATURAL RESOURCES D-13
AT ITS MEETING HELD ON

—November §, 201> 390 EXHIBIT 1
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e Prepare a draft Environmental Assessment (“EA”) and have it published in the Office
of Environment Quality Control’s (“OEQC”) Environmental Notice by August 1,
2013;

* Subdivide the agreed upon project site at its own cost and submit a subdivision
application to the City and County of Honolulu no later than January 31, 2014; and

® Surrender any and all rights to the Subject Property’s remaining +95 acres not
required for IEP-ORP, LLC’s modified development plan.

BLNR’s approval also provided that if IEP-ORP, LLC missed the August |, 2013 or January
31,2014 deadlines cited above, IEP-ORP, LLC would lose any and all exclusive rights to the
*15-acre project site; and DLNR/BLNR would not be obligated to issue a lease to IEP-ORP,
LLC even if all other terms and conditions approved by BLNR were satisfied.

A copy of BLNR’s action of March 8, 2013, under agenda item D-8, is attached as Exhibit I.
The history of 3W’s performance under the Development Agreement and subsequent
proposals to assign and modify the Development Agreement is attached as exhibits thereto.

UPDATE:

Following BLNR'’s action on March 8, 2013, IEP-ORP, LLC has proposed additional
changes to Development Agreement amendments approved by BLNR. A copy of letter from
IEP-ORP, LLC’s legal counsel dated August 7, 2013 (hereinafter the “August Proposal”)
requesting such additional changes is attached as Exhibit II-A. Generally, the August
Proposal indicated that I[EP-ORP, LLC never agreed to bond all monetary payments; and
provided (1) date-certain deadlines for all milestones, (2) requested new benchmarks
deadlines for a draft EA and subdivision application, and (3) provided an alternative to the
bonding requirement previously approved by BLNR. The above three components of the
August Proposal are summarized in the table attached as Exhibit II-B, together with
corresponding terms from the Development Agreement and amended terms as previously
approved by BLNR.

On October 18, 2013, however, Land Division was informed that IEP was no longer
interested in participating in the assignment of a modified Development Agreement. In lieu
of IEP, 3W introduced Investricity Ltd. (“Investricity”) as a potential developer for the Ewa
Feedlot, and requested a modified Development Agreement be assigned to Investricity.

Investricity indicated they were comfortable with the terms of the August Proposal, including
the bonding requirement as approved by BLNR. However, Investricity indicated they would:

® Require the entire 110-acre Feedlot site, as compared to the approximate 17 acre
portion that [EP-ORP, LLC previously requested;

* Develop a 30-megawatt solar park in lieu of the up to two MW Biomass plants that
IEP-ORP previously proposed; and
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¢ Require postponement of the draft EA deadline by at least five to six months.
However, Investricty does not expect the integrity of the final project installation to
be impacted by the draft EA timing.

Moreover, Investricity has indicated that an annual ground rent based on $30,000 per acre for
the entire | }0-acre site, subject (o adjustments as the result an independent appraisal, over
the term of the lease would be acceptable.

Information on Investricity and their proposed project for the Ewa Feedlot is attached as
Exhibit 1.

Based on the foregoing, and subject to BLNR approval to amend its prior action as described
herein, should Investricity satisfy all the terms of an amended Development Agreement, Land
Division recommends the term of the proposed lease be limited to 25 years with any request
for future extensions subject to future negotiations, and at the discretionary approval by
BLNR in the future.

RECOMMENDATION: That the Board of Land and Natural Resources amend its action on March
8, 2013, under agenda item D-8, approving the modification and assignment of the Development
Agreement for the former Ewa Feedlot Site at Campbell Industrial Park, pursuant to the terms and
conditions cited above, which by this reference is incorporated herein, and further subject to:

l. All other terms and conditions described in that Board action of March 8, 2013,
under agenda item D-8, which by this reference is incorporated herein unless
otherwise specifically amended above; and

2. Such other terms or conditions as may be prescribed by the Chairperson to best serve
the interest of the State.

Respectfully S

Re&Sell Y. Tsuiji

Administrator

APPROVED FOR SUBMITTAL.:

- g
iam J. Aila, JT., Chairperson




EXHIBIT |

BLNR Action dated March 8, 2013, agenda item D-8



STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Divigion
Honolulu, Hawaii 96813

March 8, 2013

Board of Land and Natural Resources

State of Hawaii PSF No. 050D-266
Honolulu, Hawaii Qahu

THIRD RESUBMITTAL: DEVELOPMENT AGREEMENT BETWEEN STATE OF HAWAII
AND WBST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT SITE AT CAMPBELL
INDUSTRIAL PARK, HONOULIULI, EWA, OAHU, HAWAII, TAX MAP KEY: (1) 9-
1-031:001:

(1) status of outstanding delinquencies and rejection of
proposed amendments to the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot sgite at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001

(2) (a) Termination of the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Parxk,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001; or

(b) Approval of the modification and assignment of the
Development Agreement for a portion of the former Ewa
Peedlot site at Campbell Industrial Park, Honouliuli,
Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-031:Portion 001

BACKGROUND :

At its meeting of January 25, 2013, under agenda item D-13, a copy
of which is attached as Exhibit AA, Land Division recommended BINR
reject the requested amendments to the Development Agreement between
the State of Hawaii and West Wind Works, LLC (“3W”) for the former
Ewa Feedlot site, identified therein. In sum, Land Division
expressed the following concerns with the requested amendments:

* Existing monetary delinquencies would not be cured in a timely
manner, if at all;

¢ The requested site would adversely impact the remaining 393
acre site;

¢ No timely payments of future development agreement fees; and

* The vequested lease term, spnciiicmx ms& A%té for
O ?
renewal. i legally probibited. |\ N NATURAL RESOURCES
AT ITS MEETING HELD ON D__s

—Mardh 8, 2013 O,
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Land Division also noted that the requested amendment’s proposed
project schedule did not identify the preparation of any
environmental studies, subdivision application/approvals, or any
other governmental permits or approvals that may be required.

Based on staff concerns, Land Division recommended BLNR reject the
requested amendments to the Development Agreement and either:

(a) Terminate the Development Agreement; or

(b) Approve modifying the requested amendments to provide at the
very least:

l. The relocation the Project site to one of two areas
identified by Land Division;

2. IEP-ORP, LLC agree to bond all proposed payments to cure
existing wmonetary delinquencies and for future
Development Agreement fees, as was otherwise proposed;

3. IOEP, ORP, LLC prepare a draft environmental assessment
(“EA”) and have it published in the Office of
Environmental Quality Control's Environmental Notice by
August 1, 2013; and

4. Subject to DLNR approval of the final location and
configuration of the project site, IEP-ORP, LLC agree to
subdivide the project site at its own cost and submit a
subdivision application to the City and County of
Honolulu no later than January 31, 2014.

However, at IEP-ORP, LLC's request BLNR deferred this matter for a
period of no more than 60 days so IEP-ORP, LLC could provide Land
Division a list of concerns regarding two additional milestones and
provide BLNR a modified Development Agreement for review.

STATUS REPORT: .

At IEP-ORP, LLC’s request, on February 7, 2013 staff accompanied
three IEP-ORP, LLC representatives (Keith Avery, Dexter s. Sato, and
Paul Shinkawa) to the subject site.*® The only area I1EP-ORP, LLC
requested to inspect was the area highlighted in red on Exhibit BB,
attached (the “Project Site*). Following the inspection, IEP-ORP,
LLC representatives indicated that the Project Site would be an
acceptable alternative and their legal counsel would be contacting
Land Division.

On February 20, 2013, Staff informed IEP-ORP, LLC and its legal
counsel by email of Land Division’s plans to resubmit this item to
the BLNR at today’'s meeting. However, as of the date of the

! Keith Avery, Dexter 8. Sato, and Paul Shinkawa are all members (or principles
of members) in Oahu Renewable Bnergy Park, LLC (“ORP"). As previously mentioned,
ORP was involved in 3W’'s original proposal, the negotiations of the existing
Development Agreement, and other previous activities under the Development
Agreement, including prior site inspections.
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drafting of this submittal, Land Divigion has not been contacted by
IEP ORP, LLC or its legal counsel to discuss any concerns IEP ORP,
LLC may have. Moreover, Land Division has not been provided any
drafts of proposed modifications to the Development Agreement.

REMARKS:

A relocation of IEP-ORP, LLC's proposed biomass plant to the Project
Bite, as generally shown highlighted in red on Exhibit BB, is not
expected to adversely impact future development of the remaining
subject property. Accordingly, staff would not object to the
relocation of the biomass Plant to the Project Site, provided:

1. The final configuration of the Project site, including any
interior roads, shall be subject to DLNR approval and legally
subdivided by IEP ORP, LLC at IEP-ORP, LLC’'s expense; and

2. DLNR/BLNR is allowed to accept unsolicited or solicited
proposals for the remaining lands.

Notwithstanding the above, under the proposed amendments DLNR would
only be assured to receive 25% of the $528,125.35 (or about
$132,031) in existing monetary delinquencies that IEP-ORP, LLC
proposes to cure. All other payments to cure existing monetary
delinquencies (totaling over $396,000) and all future development
agreement fees would remain dependent on IEP-ORP, LILC successfully
obtaining other discretionary approvals, two of which are not
expected to occur until 2015, including BLNR's issuance of a lease
to IEP-ORP, LLC for the Project Site.?

RECOMMENDATION: That the Board reject the proposed amendments of the
Development Agreement as previously submitted by West Wind Works, LLC,
and International Electric Power, LLC, and either:

(a) Terminate the Development Agreement between the State of
Hawaii and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item D-
16, which by this reference are incorporated herein; or

(b) Approve the modification and assignment of the Development
Agreement for the Project Site under the terms and conditions
cited above, which by this reference is incorporated herein,
and further subject to:

i. The terms and conditions as recommended on January 25,
2013, under agenda item D-13, which by this reference is
incorporated herein; and

? as previously objected to, IEP-ORP, LLC's Proposed lease terms include an
option to remew, which is prohibited by Section 171-36, Hawaii Revised Statutes
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ii. Such other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

@%

Gavin Chun
Project Development Specialist

APPROVED FOR SUBMITTAL:

it o o 8

William J. Aila, Jr., Chairperson

4

The Board approved the modification and assigmment of the
development agreement under recommendation b of the submittal
(and did not approve alternative recommendation a).



EXHIBIT 2A
Deferred BLNR action
dated

January 25, 2013, agenda item D-13



S1TATE OF HAWAIL
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

January 25, 2013

Board of Land and Natural Resources

State of Hawaii PSF No. 050D 266

Honolulu, Hawaii Oahu
SECOND RESUBMITTAL: DEVELOPMENT AGREEMENT BETNEEN STATE OF HAWAII
AND WEST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT SITE AT CAMPBELL
INDUSTRIAL PARK, HONOULIULI, EWA, OAHU, HAWAII, TAX MAP KEY: (1) 9-
1-031:001:

(1) Status of Outstanding Delinguencies and Termination of
the Development Agreement Between the State of Hawaii
and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9 1 031:001

(2) (a) Termination of the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9 1
031:001; or

(b) Approval of a modified Development Agreement for a
portion of the former Ewa Feedlot site at Campbell
Industrial Park, Honouliuli, Ewa, Oahu, Hawaii, Tax Map
Key: (1) 9-1-031:Portion 001

BACKGROUND :

Wind Works, LLC (“3W”) and the State of Hawaii ("State”), which set
forth the terms and conditions under which BLNR would issue a
directly-negotiated lease to 3W (the “Development Agreement”).

In response, 3W introduced International Electric Power, LLC (IEP),
a privately-held company with purported experience in developing
large renewable energy projects. Together, 3W and IEP requested

Based on the foregoing, BLNR approved 3W’s request to defer
termination of the Development Agreement for a period of 60 days.
Defenwad
-AFPREVER BY THE BOARD OF
LAND AND NATURAL RESOURCES
AT ITS MEETING HELD ON [)__123

\lanual_-g 2S5, 201> o
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BILNR’s deferral was to provide 3W and 1KEP an oppoitunily Lo woik
with stLaff on possible solutions, including but nolL limjLled to
curing of exislLing defaults, amendments 1o Lhe Development
Agicement, and the subsequent assignmont of a modified Development
Agreement as requested. A copy of BLNR’s action is alLtached as

Exhibit A.

Following BLNR’s deferral of the May Submittal, IRP initLlated
discussions with Land Division and subsequenLly submitled proposal
Lo DLNR on July 25, 2012 (the *Initial Proposal”), a copy of which
iy attached as Exhibit B.

On August 6, 2012, Land Division met with IEP ORP to discuss the
Initial Proposal. Based on those discussions, IEP ORP agreed to
provide DLNR with another prxoposal.

Considering the amount of time that lapsed and BLNR's 60 day
deferral, BLNR was provided a status report at its meeting on August
10, 2012, and under agenda item D-10, approved deferring this matter
or an additional 60 days to allow Land Division and its assigned
counsel sufficient time to thoroughly review and analyze a submitted
proposal.

STATUS REPORT:

Since BLNR’s deferral of this agenda item on August 10, 2012, Land
Division has received and reviewed several proposals, which are
identified below along with brief comments. For comparison
purposes, the general terms of the Development Agreement and 3W's
original proposal, together with the general terms of the subsequent
pProposals are summarized on the table attached as Exhibit C.

® Proposal dated September 27, 2012, submitted by 3W (the
"September Proposal”).! Attached hereto as Exhibit D-1.

Whereas the September Proposal was inconsistent with
discussions between IEP-ORP and Land Division, Land Division
expressed its dissatisfaction with the September Proposal to
aw.

® Proposal dated October 1, 2012, hereinafter the “October
Proposal”, submitted by 3W and IEP, a copy of which is
attached as Exhibit D-2.

Based on a review of the October Proposal, Land Division
submitted questions to 3W and requested additional information
for further clarification of the October Proposal.

1 PBoth IEP and 3w Separately informed Land Division that IBP had submitted a
revised proposal to 3W for review. However, 3w apparently was not satisfied with
IBP's proposal, and 3W forwarded its own pProposal to Land Division in lieu of
IEP’'s proposal.
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® Answers to DINR Ques! iong, dated Novombe: 8, 2012, submilied
by 3W in conjunction wiLh 1Kp (Lhe “Novembe. Proposal”). A
copy of Lhe Novembe: Pioposal is atiLached a8 Exhibit D 3.

In  sum, Lhe November Proposal pioposes tLhe modified
Development Agrcement be assigned to an enLity owned and
managed by a subsidiary ol [EP, wiLh addiLional ownership
interests held by ORP, and Abacus Financial Group (“Abacus”),
hereinafter “IRP ORP, LLC*; installment paymenLs Lo cu e
monectary delinguencies with payments being due upon certain
events; a proposed 17 acre sile localed along Olai Street;
prorated Development Agreement fees payable upon the execution
of a Power Purchase Agreement and the closing of project
linancing; and proposed lease Lerms.

REMARKS :

Qualifications for 1EP and iLs principals were previously submitted.
Based on the information provided therein, IEP itself appears to
possess experience in the development, management and operations of
renewable energy facilities. Members of ORP include individuals or
entities that have been involved in 3W's original proposal, prior
negotiations, and all previous activities under the current
Development Agreement. No qualifications for Abacus were provided.?
However, only individuals or entities holding a 10% ownership
interest were required to be identified under the Request for
Qualifications/Request for Proposals dated November 8, 2009 (the
“RFQ/RFP") . Consequently, qualifications for Abacus, which
purportedly will have a 5% ownership interest, are not required
under the RFQ/RFP provisions.

The November Proposal, however, is not acceptable to Land Division
for the following reasons:

®* Existing monetary delinquencies will not be cured in a timely
manner. The November Proposal pProposes to cure monetary
delinquencies totaling $528,125.35, paid in four equal
installments if and when certain events occur. Moreover, two
of the proposed events are not expected to occur until 2015,
if at all;

° The proposed site would adversely impact the remaining 493
acre site. As shown in the November Proposal, the location of
the proposed 17-acre site takes up about half of the subject
Property’s Olai Street frontage located closest to the
Kalaeloa Boulevard intersection. Consequently access and

? The HNovember Proposal indicates *Abacus Financial Group” is primarily a
financial investor that will have a limited role in project development. A
cursory search for “Abacus Financial Group” resulted in a listing of multiple
entities nation-wide.



WesL Wind Works, LLC Page 4 PSF 050D 266
2™ ResubmitLal Ewa Feedlot January 25, 2013
TMK (1) 9 | 031:001

future development poLential to the remaining +93 acies would
be adverscly impacted;

¢ No timely payments of future development agreement fees. The
November Proposal indicates the payment of future development
would occur if IJEP ORP, LLC executes a Power Purchase
Agreement with HECO and upon the closing of project financing.
Both of Lhecse events are not expected Lo occur untLil 2015, if
al all, and juslL prior to the pProposed execution of a lease;
and

¢ The proposed lease term is legally prohibited. The November
Proposal proposes a lease term of up to 65 years, with an
option to renew. Pursuant to Section 171 36, Hawaii Revised
Statutes, options for the renewal of lease terms are
prohibited.

Moreover, although the November Proposal indicates the
proposed annual rent is subjecL to adjustment based on an
independent appraisal, staff believes the proposed annual rent
of $30,000 per acre for the initial fixed rent period is low
for industrial land.®

Moreover, Land Division notes the November Proposal'’s project
schedule does not identify the preparation of any environmental
studies necessary for compliance with Chapter 343, Hawaii Revised
Statutes, the subdivision of proposed project site from the subject
$110 acre site, or any other governmental permits or approvals that
may be required.

Notwithstanding the above, should BLNR consider approving a modified
Development Agreement (whether as proposed by IEP or 3W, or simply
as the BINR deems in the best interest of the State), Land Division
recommends BLNR require at the very least:

®* Relocation of the project gite to preserve access and future
development potential of the remaining site. Land Division
recommends BLNR require the project site to be located
generally in the area as originally proposed by 3W for biomass
processing facilities under the currently existing Development
Agreement, and previously approved by DLNR,* together with a
driveway or interior road, subject to DLNR approval.

Land Division notes that the November Proposal does not
indicate that the flight clearance easements would prohibit
the development of improvements other than the smokestack, or
that the smokestack could not be situated on the original site

3 Based on a 8% rate of return, the proposed annual rent of $30,000 per acre
reflects a fee simple value of $37S,000 per acre, or $8.60 per square foot.

Y The biomass facility originally proposed by 3w and approved by DLNR totaled 10
acres of land located at the western end of the former Ewa Peedlot, referred to
as “Green Waste”, and as shown on Exhibit 3a. in the November Proposal.
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in areas outside of the flight easement . l'wy Lheimore, iL ig
noL appaient tLhat Lhe disLance from Olai Streetl, o1 the
proximity to Lhe sholeline, prohibits the development of the
pioposed biomass processing (acilities alL Lhe original
location previously approved.

As an alternative Lo locating Lhe pLoject silLe generally as
oLiginally proposed/approved, Land Division would also
congider a location along the eastern cnd ot Olai Street.

The two projecL sites (i.e., Land Division'‘s Tecommended site
and the alternate gite along the eastein end of Olai Street),
are generally shown on Exhibit E, attached.

The final location and configuration of the Project site,
including any interior roads, shall be subject to DLNR
approval and legally subdivided by IEP ORP, LLC at IEP ORP,
LLC's expense. Land Division further recommends that IEP-ORP,
LLC be allowed to give up the remaining 193 acres not included
in the revised project site, allowing DLNR/BLNR to accept
unsolicited or solicited pProposals for the remaining lands.

* Bonding of monetary bPayments. Land Division recommends BLNR
allow IEP-ORP, LLC to cure existing monetary delinquencies as
proposed and pay future development agreement fees based on
the t15-acre project site ag discussed above. However, Land
Division recommends BLNR require IEP-ORP, LLC to provide a

© Monetary delinggencx of 3523:125-351 paid in four equal
installments, within 30 days of:

1. The assignment of the Development Agreement to IEP-
ORP, LLC;

2. IEP-ORP, LLC becoming short listed on HECO's RFP;

3. Signing of Power Purchase Agreement; and

4. Financial close and execution of lease agreement.

© Future develogment agreement fees of $53,318 annually,
accruing Quarterly and paid upon:

1. Execution of a PPA with HECO; and
2. Closing of project financing.

Land Division also recommends the following two benchmarks be
established to allow Land Division to monitor progress of the

proposed project;

¢ IEP-ORP, LLC's preparaticm of a draft environmental assessment
("BA”) and publication of the draft BA in the Office of
Environment Quality Control’s Environmental Notice by August
1, 2013; and
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® IEP ORP, LIC to submit a subdivision applicat ion to | he City
and County of lionolulu no latei Lhan January 31, 2014.

In lieu o) assessing monclLaiy penallies o missing any futuie
benchmark decadlines, land Division recommends that DLNR/BLNR be
dllowed Lo congider alternative developmenL proposals loi Lthe land
from othri potential developers.®

RECOMMENDAT ION - ThaL Lhe Board reject Lhe Lerms of Lhe proposed
DevelopmenL Agreement amendments submitted by West Wind Works, LLC, and
InLernalional Electiic Power, LLC, dated November 8, 2012, which isg
attached as Exhibit D 3, and either:

a. Terminate the Development Agreement between the State of
Hawaii and West Wind Worke, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9 1 031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item D
16, attached hereto as Exhibit A, which by this reference are
incorporated herein; OR

b. Approve the modification and asgignment of the Development
Agreement under the terms and conditions cited above, which by
this reference are incorporated herein, and subject to any
other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

e

Gavin Chun
Project Development Specialist

APPROVED FOR SUBMITTAL:
Land Board Meeting: January 25,2013
D-13

WL Deferred for no more than sixty(60)
William°U. Afla, Jr., Chairperson days. See full text of minutes for
discussion.

® Should IEP-ORP, LLC fail to meet any of the future benchmark deadlines, IEP-
ORP, LLC could continue seeking all necessary approvals at their own risk without
accruing additional Development Agreement fees. However, DLNR/BLNR would no
longer be obligated to issue a lease to IEP-ORP, LIC as to the current proposed
to reserve 117 acres, even if they satisfied all other terms and conditions get
forth in the modified Development Agreement; and, as proposed for the remaining
#93 acres., DINR/BLNR would also be allowed to accept ungolicited or solicit
proposals from other private emtities as to the t17-acre site as well; or enter
into an exclusive agreement or leagse for the land covered by the modified
Development Agreement. At the end of the day, if IEP ORP, LLC is successful in
obtaining all of its benchmark deadlines and entitlements, and no other takers
come forward for the 97 acre site or the 113 acre gite, then the BLNR may
consider at that time issuing a lease to IERP ORP, LLC, again.






